APPENDIX B: STATE LAW AND AGENCIES

All 50 states and the District of Columbia regquire real estate
brokers and salespersons to be licensed. The licensure statutes

form the framework for state control of those professions, delineat-.
ing the licensure prerequisites, the prohibited practices for which
licenses may be suspended or revoked, and the structure and powers

of the regulatory agency.

Although the specific licensure requirements and regulatory
structures vary considerably from state to state, the general sta-
tutory approaches to licensure are fairly uniform nationwide. Each
state's law specifies the requirements for licensure of brokers and
salespeople, as well as the legal responsibilities of each profes-
sion. All of the state laws create a regulatory body, usually de-
signated as a real estate commission or board, to administer and en-
force the statutory provisions. These categories of state regula-
tion are described in Sections 1 and 2 below.

Section 3 summarizes the comments of state and local-officials
which were submitted in response to the staff's invitation to ad-
dress the major issue areas under study in this investigation.

1. State Laws and Regulations

a. Licensure Requirements

All of the states have established two separate categories of
real estate licenses: one for salespersons and one for brokers.
Fach of the statutes establishes the prerequisites to licensure,
which typically include minimum age, education and experience re-
quirements. Applicants for brokers' licenses usually are required
to have proportionately more education and experience than those
for salespersons' licenses. :

Table A, published by the National Association of Real Estate
License Law Officials (NARELLO),l summarizes the requirements for
broker and salesperson licenses in each state. The prerequisites
vary considerably from state to state, ranging from no education or
experience requirements for either class of licensee in the Dis-
trict of Columbia, to 240 classroom hours and 3 years of sales expe-
rience for broker applicants in Pennsylvania.

Table B, also compiled by NARELLO, shows the type of licensure

examination used by each state,“ the length of examinations, and
the number of times applicants who fail may re-take the tests each

NARELLO Interstate Cooperation Committee, 1980 NARELLO Annual
Report, at 15-~25.

Twenty-eight states use a standardized examination produced by
the Educational Testing Service of Princeton, New Jersey.
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year.3 The licensure examination pass/fail rates for each state ir
1977-78 are shown in NARELLO Table c.4 ‘The pass rates for broker
examinations in those years ranged from a low of 34% in Massachu-
setts to a high of 92% in South Dakota. :

The states vary widely in their willingness to accept the Q
dentials of licensees from other states. Thirty states have no =
reciprocity agreements.S Most of the remaining states participate
in reciprocity agreements with a small number of other
jurisdictions, in many cases waiving only a portion of their re-
quirements for such transfe:ees.6

Nine states require licensees to be bonded,! in amounts rang-
ing from $1,000 8 to $10,000.9 Twenty-five states have establishe«
recovery funds to which all license applicants are required to con-
tribute.l0 The funds are used to compensate victims of license las
violations.

All states charge various types_of licensure and examination
fees, as listed in NARELLO Table .1l The average initial fee for
a one-year salesperson's license is $24, although the fees vary co
siderably from a low of $5 in Missouri and New York to a high of
$75 in Connecticut.l2 The average broker's fee for an initial
one-year license is $38, _with the fees ranging from $10 in Kentuck
to $150 in Connecticut;i3

3 NARELLO Interstate Cooperation Committee, 1980 NARELLO Ann’
Report, at 9-14. :

4  1d. at 48-51.

3 Id. at 31-36 (Table D).

6 14.

7 Id. at 15-25 (Table A).

8 Wyoming Statutés, §33-355.7(c).

Montana Real Estate License Act of 1963, §66-1933.

10 NARELLO Interstate Cooperation Committee, 1980 NARELLO Annua:
Report, at 15-25 (Table A). o

11 14. at 26-30.
12 14.

13 14,
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b. Business Practice Reguirements

All of the state licensure laws contain various requirements
and proscriptions concerning the business practices of real

estate licensees. Several categories of legal responsibilities
are described below, and are summarized in Table F.l4

(1) Advertising

All of the states prohibit false, misleading, and deceptive re-
presentations by real estate licensees. Nearly identical phrases
prohibiting "substantial misrepresentations," "false promises," and
"pursuing a continued and flagrant course" of such violations ap-
pear in most of the statutes as grounds for license suspension and
revocation. Several statutes also specifically mention false adver-
tising as a separate ground for disciplinary action; adjectives
such as "misleading," "inaccurate," and "untruthful" are most com-
monly used to describe such prohibited advertising.

The primary variation among state approaches to banning false
and misleading advertising is whether the element of intent is in-
cluded as part of the proscription. Several statutes specify that
the licensee must have "knowingly" or "willfully" made such misre-

i in order for disciplinary action to be warranted.

Also,‘while'most states hold the supervising broker responsible for

violations committed by any salespersons under his charge, many re-
quire that the broker must have had "guilty knowledge" of such _trans-
gressions in order for his own license to be put in jeopardy.

Although the staff's survey of state laws revealed no other
general prohibitions on advertising, various restrictions appear in
some of the statutes. For example, California prohibits advertis-
ing of services which require "front-end" payments by home sellers
to licensees, unless such advertisements are approved in advance by
the state regulatory commission.17 :

Several states require advertising brokers to identify them-—
selves as brokers (rather than principals),18 and in some states

14 The information in Table F is derived from the statutes

and regulations submitted to the staff by the state agencies
in the early stages of the investigation. Most of the
statutes and rules were current as of 1977-1978.

15 E.g., Annotated Code of Maryland, 1957 Ed., as amended,
Article 56, §224(b). :

16 E.g., Delaware Code, Title 24, Chapter 29, §2912(b).
California Business and Professions Code, Division 4, §10085.

E.g., Massachusetts Board of Registratign of Real Estate
Brokers and Salesmen, Rules and Regulations, Article IV(1l)}.
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they must also include their names.l9 Many states also specifi-
cally prohibit "blind advertisements,"_or those which contain only
a post office box or telephone number.

The recent trend toward franchising of real estate offices s’
reflected in the advertising requlations of 13 of the state commiW
sions, which specify that the users of franchise trade names must
also include the licensee's name in advertising, logos, and

signs.21 Seven of those states further require that advertisements
which use the franchise name must also include the phrase, "each of-
fice is independently owned and operated.“2

(2) Disclosures

Forty-seven states require that any licensee representing more
than one party to a transaction must disclose that fact to all of
the parties involved.23 sSimilarly, in forty-one states, a licensee
who is himself a party to a transaction, either directly or
indirectly, must disclose_his dual capacity as agent and principal
to all parties concerned.

A requirement that agents disclose to prospective purchasers
the existence of known defects in thg-groperty for sale is found in
some form in 11 states' laws or rules.?5 :

Nebraska, NewYYork, Texas, and Wyoming are unique in their re-
quirement of one additional disclosure: that the licensee "make
clear for which party he is acting® in a transaction.

N
19 E.g., Illinois Revised Statutes 1977, Chapter 111,
2(e)(22).

20 E.g., Arkansas Real Estate Commission, Amended Rules and
Regulations, §39(b).

2l- E.g., Nevada Real Estate Advisory Commission, Rules and
£.9.
Regulations, §VII(4). B 4

22 '

E.g., Georgia Real Estate Commission Rules, §520-1.-.27.

23  gee Table F.

24 1d4.
25 14.
26 Nebraska Real Estate Commission Rules and Regulations, No.

~6(3)(e); New York Department of State Rules and Regulations,
§175.7; Texas Real Estate License Act, §15(4)(D); Wyoming Real
Estate License Act of 1971, §33-355.11(n).
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(3) Codes of Ethics or Eguivalents

) Eight state agencies have included provisiong_in their requla-
tions spec1f1§ally designated as codes of ethics. 7 Two additional
states, Idaho 8 and Wyoming, incorporate by reference in their
regulations the National Association of Realtors' Code of Ethics,
requiring that licensees adhere to the NAR tenets. The licensee
manuals published by the real estate regulatory agencies of five
other states30 either refer to the NAR Code or print it in verba-
~tim or modified form, but do not incorporate the code in the state
requlations or specify sanctions for non-adherence.

Several of the NAR Code Articles appear frequently in the pro-
visions of statutes and regulations in identical or similar lan-
guage. Table F shows those states which have reproduced certain of
the NAR Articles verbatim or with similar wording in their laws and
rules. ' :

Instead of enacting specific codes of ethics, most of the states
have included in the enumerated grounds for license suspension a
" blanket proscription covering several general categories of unde-
sirable behavior. The language of the Maine statute's provision is
‘typical of such proscriptions; it prohibits “any other conduct, whet-
her of the same or different character [from that of other grounds for
license suspension or revocation] which constitutes or demonstrate
bad faith, incompetencg or untrustworthiness, or dishonest, fraudulent
or improper dealings."” 1

(4) Forms

Three states--Colorado, Texas, and Wisconsin--require licen-
sees to use standardized, state-approved forms_for such documents
as listing agreements and closing statements.- Several other gtates
prescribe in detail the elements which such forms must contain;
some states, such as Pennsylvania, publish samples of forms

27 See Table F.

28 Idaho Real Estate Commission Rules and Regulations, No. 28.

29 Wydming Real Estate Commission Rules and Regulations, §l2(a)
(12).

30 See Table F.

31 Maine Revised Statutes, Title 32, Chapter 59, SEQSS(B).
32 Colorado Real Estate Commission, Rules and Regulations, S§F;
Texas Real Estate Commission, Rules, §402.04.02; Wisconslin
Real Estate Examining Board, Rules, Chapter REB 7.01(2).

33 E.g,, Illinois Department of Registration and Education, Rules
and Regulations, §VII.



which comply with the requirements.34

The standard forms required by Texas were drafted by a commit
tee composed of representatives of the State's Bar Association d
Real Estate Commission. The committee's promulgation of the fci
was accompanied by a declaration that the Real Estate Commissio
had agreed that brokers would use only the standardized contract
forms unless an attorney was employed in the transaction. The
Texas State Bar Association had in turn agreed that attorneys woul
not "negotiate sales unless employed to do so." The agreements fu
ther stipulate that a lawyer who is also a licensed broker "shall
not advertise or hold himself out as being able to handle a real e
tate transaction less expensively or better because he is such
licensee as well as a lawyer."

In other states, such as California, the state bar and Realto
associations have together produced "recommended" forms for use in
real estate transactions.

(S) Net Listing Provisions

Seventeen states prohibit brokers from entering into "net
listing" agreements with their clients.3® such contracts set a
pre-established price for the property, with a provision that the
broker may pocket any additional proceeds resulting from the sale.

(6) Anti-~Rebating Provisions

Forty-three states prohibit the splitting of brokerage fees_g
with non-licensees. Maryland's prohibition is typical of such
visions: \

It shall be unlawful for any real estate broker, or real
estate salesman, to pay any compensation, in money oOr
other valuable thing, to any person other than a licensec
real estate broker,...or real estate salesman...[or attor
neys and non-resident brokers exempted by the statutes],
for the rendering of any service.... The violations of
the provisions of this section by any licensee shall be
sufficient cause for the suspension or revocation of his
license, in the discretion of the [Real Estate] Com-
mission.

34 Pennsylvania Real Estate Commission, Rules and Regulations, |
hibit A. ‘

35 Texas Real Estate Commission, Rules, §402.04.01.

36  gee Table F. E.g., Acts of Alabama, No. 422 (1951), as
amended, §12(a)(21).

37 Annotated Code of Maryland, 1957 Edition, as amended, 522.
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(7) Fiduciary Responsibilities

... Each of the states imposes some form of fiduciary responsi-
bility on the broker, to ensure that the substantial sums of money
customarily entrusted to him in the course of each real estate
transaction are protected and property accounted for. In addition
to the statutory requirements regarding deposits made with the
broker, the state agency regulations often prescribe detailed
record-keeping and %ccounting procedures to be followed in each
real estate office.38

(8) Other Business Practice Requirements

The statutes and requlations of each state contain numerous
other requirements and restrictions affecting the business prac-
tices of licensees. For example, brokers are universally required
to maintain close supervision over the actions of their sales-
persons, and are generally held personally accountable_in the
statutes for every facet of their business operations. % The
licenses of salespersons typically are issued to and held in cus-
tody by their supervising brokers, and salespersons are often re-
guired t0'applx for new licenses when they wish to transfer to
other brokers.320 ;

Table F lists additional business practice provisions which ap-
pear most frequently in the statutes and rules, such as the require-
ments that each licensee maintain a fixed place of business, and
display a sign identifying his name and his profession as a "bro-
ker" or "Realtor."4l The sign requirements are often delineated in
considerable detail, including the minimum height of the lettering
to be used and other such size specifications. 2

Two state agencies have promulgated rules concerning the mini-
mum equipment required for a brokerage office, with the requisite
number of desks, filing cabinets, and telephones exgressed as a
ratio to the number of employees using the office.?

38

E.g., Colorado Real Estate Commission, Rules and Regulations,
SE. ,

39 E.g., California Business and Professions Code, Division 4,
§ 77(h).

40 E.g., Florida Real Estate License Law, §475.23.

41 E.g., Oklahoma Real Estate Commission Rules, §106.4.

42 E.g., New Mexico Rules and Regulations, No. 1l1l.

43 Pennsylvania Reél Estate Commission Rules and Regulations,

§6.4; Virginia Real Estate Commission Regulations, §6.1(a).



A majority of states prohibit the use of lotteries and con-
tests, tests, as well as the offer of gifts or free lots, as an
inducement to consumers to list with or buy realty from licen-
sees.

Restrictions on the use of the trademarked term "Realtor" a‘ls.
appear in the laws and rules of more than half of the states.
Ten statutes specifically protect the mark "Realtor,"46 while 16
prohibit the use of "any trade name or insignia of membership in
any real estate organization of which the licensee is not a

- member."

Two final categories of legal requirements--those relating to
brokerage commissions and multiple listing services--are not in-
cluded in Table F because of their relative rarity. ‘

The regulations of Ohio and South Carolina are unique in their
mention of the negotiability of brokerage fees. The Canon of
Ethics promulgated by Ohio's Real Estate Commission stipulates that
"{tlhe licensee should charge for his services only such fees as
are fair and reasonable after discussion and negotiation with the
client.“48 The penalty for noncompliance with the Canon is license
suspension or revocation.

The South Carolina Real Estate Commission has published an in-
terpretation of its regulatlons concerning llstlng agreements: which
defines the brokerage commission as:

a negotiable fee [which]...may be any amount both parties
agree to. It may be a fixed amount or a percentage of t
sales price or a combination of both.

Five states address the issue of fixed commission rates in
their statutes or regulations. Three of those states have adopted
identical statements of policy:

44 See Table F.
45 See Table F.
46 p.g., Alaska Statutes, Title 8, §08.88.401(a).

47 E.g., District of Columbia Code, Title 45, §45-1408 (k).

48 Ohio Division of Real Estate, Canon of Ethics For the Real Es-
tate Industry, Article 15. ‘ v o B

43 Ohio Division of Real Estate, Rules, §1301:5-3-08.

50 South Carolina Real Estate Comm1551on, License Law and
Regulations, Listings-Trust Accounts (September 1977),

at 20. ]'I'




The...Commission neither recommends nor recognizes any
agreement to fix or impose uniform rates of comm1531on on
any real estate transaction.

The Oklahoma Real Estate Commission's Rules state that "the Commis-
sion shall not establish the rate of commissions to be charged for
real estate services and shall have no interest therein."
Tennessee's legislature included in its licensure statute the fol-
lowing provision:

Nothing herein shall allow the [Real Estate] commission to

set fees or commissions for real estate contracts oOr trans-
actions and if said practice is found to be an actual prac-
tice in the field, if because of action of the commission,

all members of the commission shall forfeit their

licenses.

-South Dakota and Washlngton are the only states which provide
for regqulation of multiple listing services. South Dakota requires
that "listing exchanges" be licensed, pay a $50 annual fee, and
make semi-annual reports to the Real Estate Commission.3% Those re-
ports must "completely...[disclose] the amounts expended on each
1lst1n§ for advertising the sale of real estate in each particular
case. Further, the 1lst1ng fees charged "must be reasonable.
under the circumstances," and all of the fee must be_used to pro-—

mote the sale of the listed property by advertising. 56 Listing ex-
changes in South Dakota must also use forms approved by the Real Es-
tate Commission, which disclose such factors as th —ablllty of
fees and the lack of guarantees that listed property 2 be

sold.57 , -

Washington's approach to MLS regulation focuses on regquire-
ments for access to the listing exchange. The real estate licen-
sing statute stipulates that MLS's may require only that each ‘
applicant:

Idaho Real Estate Commission, Rules and Regulations, No. 30;
North Dakota Real Estate Commission, Rules and Regulations,
§R43-23-16; South Dakota Real Estate Commission, Rules and
Regulations, §20:56:02:06.

' 1
Oklahoma Real Estate Commission, Rules, §lll(a).
Tennessee Code Annotated, Chapter 13, §62-1312.
South Dakota Real Estate Commission, Rules, §20:56:15.
Id., §20:56:15:08.
Id., §20:56:15:06.

Id., §§20:56:15:05, :10.



(1) be a licensed broker who has operated in the MLS
area for one year;

(2) have insurance, if all members are so required; .

(3) pay an initiation fee--not to exceed $2,500~-
computed by dividing an amount equal to five times the book value
of the MLS, by the number of MLS members; and

(4) adhere to any other rules of the MLS which apply to
all membersé provided that such rules do not violate federal or
state law.

c. Sanctions for Violatien of Laws and Regulations

In addition to the suspension and revocation of licenses, many
of the licensure statutes specify criminal penalties which may be
imposed on violators. Such sanctions, noted in Table G, range in
severity from a maximum $100 fine or 30 days' imprisonment in
Iowa3d to a fine of up to $2,000 and/or two years' imprisonment in
Louisiana. ; ‘

A few states also provide for private rights of action with
damage awards of up to three times the amount of commissions or
profits earned as a result of each violation.®l New York allows
recoveries of up to four times the illegally earned sums.

2. State Agencies

The licensure laws of every state establish a regulatory .
agency to administer the licensing process and to enforce the
statutory provisions. The composition and powers of these ,
agencies, which usually are designated as real estate commissions

or boards, are discussed below. :

a. Composition

Table G shows the composition and _structure of each state
agency, as delineated in the statutes.®3 Industry members compriSe

/

58 Washington Revised Code, §18.85.400.

59 Code of Iowa, Chapter 117, §117.43.
60 ouisiana Revised Statutes, 1950, Title 37, Chapter 17, §1458.
61  Eg.g., Montana Real Estate License Act of 1963, §66-1940.

62 New York Real Property Law, Article 12-A, §442-e(3).

63 The information in Table G is derived from the statutes

submitted to the staff by the state agencies, most of which
were current as of 1977-1978. .
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the majorities on every state's commission except that of Rhode
Island, where four public members preside with three brokers.®? The

statutes of more than half of the states require that at least one
commission member be a nonlicensed representative of the public.

In most states the governor appoints the commissiog members,
while in _a few another gublic official is so empowered. 5
Arkansas56 and Kentucky;7 require their governors to make appoint-
ments from nominees supplied by the respective state Realtor asso-
ciations. The laws of three other states direct the governor to
"consider™ a list of nominees provided by the state trade associa-
tion.

b. Powers

With few exceptions, the state agencies are granted broad and
exclusive rulemaking and enforcement powers by the licensing
statutes.®9 1In 41 states, the commissions have full authority to
deny, suspend and revoke licenses, as well as to interpret and
implement the statutory provisions through rulemaking. 0 fThe re-
maining states have generally divided the mandates between two
regulatory entities, with the commission serving either as an exam-
ining committee charged with administering the licensing tests,
as a board of appeals from %ge primary agency's decisions, or in
a purely advisory capacity.

While many of the statutes delineate in some detail the
grounds for suspension and revocation of licenses, the legislatures
in most states have delegated to the licensing agencies consider-
able latitude in interpreting and enforcing the various proscrip-
tions. For example, the Alabama Real Estate Commission is em-

‘powered to adopt "all rules and regulations in its opinion neces-

Rhode Island General Laws, Title 5, Chapter 20.5, §l2(a).
See Table G.

Arkansas Statutes 1947, §71-1303.

Kentucky Revised Statutes, §324.281.

Illinois, Iowa, and Nevada.

See Table G. ,
Id.

E.g., Oregon Revised Statutes, §696.425.

E.g., Rhode Island General Laws, Title 5, Chapter 20.5, §13.
E.g., California Business and Professions Code, §10056.

11



sary ... for the enforcement and administration of this Act."74 _The
Alaska statute directs that its commission "shall adopt substantive
regulations making more s?ecific the general grounds for revoking

or suspending a license."’3

Several states specifically qualify the grant of authority .
with a requirement that the requlations be "not inconsistent with”
the statutory provisions. Mississippi's license law contains the
most restrictive caveat:

No regulation, rule or interpretation shall be adopted or
applied which establishes additional qualifications [for
licensure] other than those established under this sec-
tion. Any existing regulation, rule or interpretation
which is not in accord with tg%s section is hereby
abrogated and without effect.

3. Comments of State and Local Agencies

In July, 1979, a Notice of Intent to Make Recommendations and
Invitation to Comment was sent to 320 state and local government
officials. The staff's notice and invitation, accompanied by a let-
ter from Isaiah T. Creswell, Director of Federal/State and Consumer
Relations, was sent to the governors, real estate regulatory ‘
agencies, attorneys general, district attorneys, and consumer pro-
tection agencies in every state, U.S. territory, and the District
of Columbia. A copy of the notice and invitation is included in

this Appendix as Attachment 1.

The purpose of the notice was to announce our intention to .
make recommendations to the Commission based on the results of the ]
real estate brokerage industry investigation then underway. The no-
tice contained a general description of the issues under investiga-
tion, the kinds of recommendations the staff might make to the Com-
mission, and an invitation to the state and local officials to com-

ment and offer suggestions concerning the issues outlined.

The issue areas under investigation were described in the no-
tice as follows: :

(1) the nature and role of state law _and state agencies
——any study of the real estate industry must include
an understanding of the state regulatory process, and

74 . Alabama Real Estate License Law of 1951, §19.
75 " Alaska Statutes, Title 8, §08.88.08].

76 E.g., Massachusetts General Laws, Chapter 112, §56.

77 Mississippi Real Estate Brokers License Act of 1954 As

Amended., §73-35-7. .
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of the role of state departments of real estate;

(2) the nature and role of private trade associations --

the Starf SeeKks an understanding Of the policies and
ractices of the brokers!' trade associations, and the
impact of those policies on competitors and consumers;

(3) Ehe structure and operations of multiple listing serv-
ices -- nearly all observers agree upon the importance
of multiple listing systems in most residential real
estate markets; the staff is studying how such serv-
ices are organized and operated;

(4) problems facing industry innovators --— brokers who de~-
scribe their prices or services as "alternative™ have
complained of harassment and boycotting by others in
the industry; the staff is looking into barriers-—-both
structural and behavioral--to innovation; and

(5) the role of the broker in the residential real estate
transaction -- some brokers and consumers have
contended that problems of conflicting duties and ;
interests make adequate representation of buyers and
sellers difficult; the staff is interested in these
issues of agency law and practice, as well as the
efforts within the industry to increase the overall
level of broker professionalism. ‘

We also asked the officials to suggest other issues which
might merit inclusion in the investigation, and to provide informa-
tion about any known pending legal actions or studies concerning
the real estate brokerage industry. We emphasized our hope that
the officials' responses would help us both to increase our Kknowl-
edge of the industry, and to structure the inquiry so that it ‘
addressed issues of importance to state and local governments.

We received 79 letters in response to the notice and invita-
tion, 55 of which contained comments and suggestions. The remain-
ing letters were from officials acknowledging receipt of the no-
tice, and in most cases stating that it had been forwarded to other
state agencies which were more familiar with the issues outlined.

We have carefully reviewed each of the official's comments and
recommendations, and devote this section to a summary of those re-
sponses. Our analysis is organized by subsections pertaining to
the four categories of officials who submitted comments: governors,
real estate regulatory agencies, attorneys general and local dis-
trict attorneys, and consumer agencies. Within those subsections,
we have followed the format of the notice and invitation, addres-
sing first the comments concerning the staff's five issue areas,
and then other comments and recommendations. ‘ ‘
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a. Comments of Governors

Comments were received from the governors of four states—-
Mississippi, Nebraska, Oregon, and Texas--and of the territory of
Guam. Their comments concerning the issue areas were as follows. .

(1) Nature and Role of State Law and State Agencies

Four of the governors described the role of their respective
state agencies in licensing brokers and salespersons and in enfor-
cing the statutes.78 Three of them emphasized the effectiveness of
those agencies in ensuring competence and professionalism among
licensees and thereby protecting consumers.

(2) Nature and Role of Private Trade Assoéiations

None of the governors mentioned problems in connection with
this issue. Nebraska's governor said that his state's Association
of Realtors was not overly restrictive in its membership reguire-
ments;Bo Oregon's governor noted that the state Real Estate Divi-
sion has always maintained a constructive working relationship with
the state trade associations.8 ‘ '

(3) Structure and Operations of Multiple Listing Services

The two governors who commented on this issue stated that mul-
tiple listing serviceg_have not posed competitive or consumer prob-
lems in their states. '

78 Comments of Paul M. Calvo, Governor of Guam, Aug. 14, 1979;

Comments of Cliff Finch, Governor of Mississippi, July 24,
1979; Comments of Charles Thone, Governor of Nebraska, Aug. 1,
1979; Comments of Victor Atiyeh, Governor of Oregon, Aug. 1,
1979. ‘ « ’

79 Comments of Cliff Finch, Governor of Mississippi, July 24,
1979; Comments of Charles Thone, Governor of Nebraska, Aug. 1,
1979; Comments of Victor Atiyeh, Governor of Oregon, Aug. 1,

80 Comments of Charles Thone, Governot of Nebraska, Aug. 1, 1979.

81 Comments of Victor Atiyeh, Governor of Oregon, Aug. 1, 1979.

82 Cbmments of Charles Thone, Governor of Nebraska, Aug;fl, 1979;

Comments of Victor Atiyeh, Governor of Oregon, Aug. 1, 1979.
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(4) Problems Facing Industry Innovators

Here again, the two governors concluded that thg? issue did
not appear to be an area of concern in their states.

. ‘ (5) Role of the Broker

The governor of Nebraska, the only commenter on this issue,
stated that although brokers usually represent sellers as princi-
pals in real estate transactions, buyers also frequently establish
an agency relationship by employing brokers to work for them.

He added that, : :

[a]lthough it is possible that many members of the public
fail to understand that brokers usually are working in the
best interests of the seller... I believe that most
brokers understand their concurrent resgonsibility of
treating the buyer honestly and fairly.84

(6) Other Comments and Recommendations

The governors of Nebraska and Texas commented that the real es-
tate industry is effectively regulated at the state level in their
jurisdictions.85 Nebraska's governor added that any problems iden-
tified in our investigation should be brought to the attention of
state authorities for remedial action at the state, rather than fed-
eral, level.85

o The governor of Oregon offered his state's cooperation .in our
o investigation, with the hope of avoiding "any gotential conflict be-
. tween FTC actions and our regulatory process.” 7 .

Id‘
Comments of Charles Thone, Governor of Nebraska, Aug. 1, 1979.
Comments of Charles Thone, Governor of Nebraska, Aug;bi, 1979;
Comments of the Office of the Governor of Texas, Aug. 28,
1979. e

Comments of Charles Thone, Governor of Nebraska, Aug. 1, 1979.

Comments of Victor Atiyeh, Governor of Oregon, Aug. 1, 1979.
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b. Comments of Real Estate Requlatory Agencies

Twenty-six real estate regulatory agencies submitted comments.

(1) Nature and Role of State Law and State Agencies .

The most frequent comment made by the 14 agencies who ad- '
dressed this issue was that the state laws are adequate to protect
the public in real estate transactions.88 Two commenters added
that additional resources are needed to adequately enforce those
laws.

Other agencies commented that no barriers to entry in licen-
sing of brokers and agents exist in their jurisdictions,90 and that
they strive to raise the professionalism og licensees through means
such as continuing education requirements.91 '

The Wisconsin Department of Registration and Licensing which
provides administrative services to the state Examining Board, men-
tioned that it has urged the Board to revise its Code of Ethics for
licensees. Of particular concern to the Department are code provi-
sions which encourage exclusive listings and co-brokerage, prohibit
solicitations of current listings, and restrict advertising.92

88 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments ‘
of Iowa Real Estate Commission, Aug. 31, 1979; Comments of
Maryland Real Estate Commission, Aug. 3, 1979; Comments of New
Mexico Real Estate Commission, Oct. 10, 1979; Comments of
South Dakota Real Estate Commission, Aug. 7, 1979.

89 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments

of Maryland Real Estate Commission, Aug. 3, 1979.

90 Comments of Idaho Real Estate Commission, Aug. 15, 1979.

91 Comments of Maine Real Estate Commission, July 26, 1979; Com-
ments of Tennessee Real Estate Commission, Aug. 13, 1979.

92 Comments of Wisconsin Department of Regulation and Licensing,
Aug. 20, 1979. '
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(2) Nature and Role of Private Trade Associations

. Several agencies said that they enjoy a cooperatgge relation-
ship with the Realtors' associations in their states. Commenters

y cited the associations' arb%gration and grievagge procedures,9 con-

tinuing education prggrggs, codes of ethics, and emphasis on in-
creased professionalism as beneficial to the public. Arkansas'
agency said that its state association had been very active in mak-
ing the profession aware of the "perils of anticompetitive con-
duct."98 Two agencies observed that membership in the associations
is voluntary. " -

23 Comments of New Mexico Real Estate Commission, Oct. 10, 1979;
Comments of Tennessee Real Estate Commission, Aug. 13, 1979.
The Wisconsin Department of Regulation Land Licensing com-
mented that while the state association strives to maintain a
close relationship with the Examining Board, the Department
"see(s] diametrically opposed purposes for each group and in-
deed perceive(s] a conflict of interest in such a close
relationship."” (Comments of Aug. 20, 1979).

94 Comments of Illinois Commissioner of Real Esta&é,
Aug. 14, 1979; Comments of New Mexico Real Estate Commission,
Oct. 10, 1979.

95

Comments of Illinois Commissioner of Real Estate, Aug. 14,
1979; Comments of Iowa Real Estate Commission, Aug. 31, 1979;
Comments of New Mexico Real Estate Commission, Oct. 10, 1379.

Comments of Iowa Real Estate Commission, Aug. 31, 1979.
Comments of Tennessee Real Estate Commission, Aug. 13, 1979.
Comments bf Arkansas Real EsiatéAC6mmissi0n;,Aug. 21, 1979.
Comments of Illinois Commissioner of Réal Estate, Aug, 14,

1979; Comments of Texas Real Estate Commission, July 31,
1979. ‘ &
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(3) Structure and Operations of Multiple Listing Service

The most frequently addressed question in this area was
whether MLS's pose anticompetitive problems. Two state agencies
said that MLS's do not have_ the effect of restraining trade; 1
took the opposite position.10 North Dakota's agency mentione
that industry members complain about MLS fees, and suggested that
a review may be warranted to determine if the fees are justified,
or are imposed to restrain MLS membership.102

Other points mentioned by commenters were that MLS's are ope:
to all i&iensees,103 and provide a valuable service to the
public.

Wisconsin's department said that it is working with the exam.
ing board to draft a rule providing for disclosure to sellers of
the licensee's relationship to the MLS. The proposed disclosure
would indicate the commission split, "which would impact on the
real estate ferson's degree of activity in his or her sales
priorities,"105

(4) Problems Facing Industry Innovators

Several agencies said they had received inquiries from con-
sumers and competitors' concerning the services offered by innova~-

tors,l and two had_received complaints about advertising by -
alternative brokers. Two agencies had received complaints fror

1979; Comments

100 Comments of Alaska Real Estate Board, Aug. 8
7

of Iowa Real Estate Commission, Aug. 31, 19 §.

101  comments of Washington Department of Licensing, Sept. 7, 197¢

102 Comments of North Dakota Real Estate Commission, Aug. 14,

1979,

103 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments
of New Mexico Real Estate Commission, Oct. 10, 1979.

104 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments
of Iowa Real Estate Commission, Aug. 31, 1979.

105

Comments of Wisconsin Department of Regulation and Licensing,
Aug. 20, 1979. '

106 Comments of Georgia Real Estate Commission, July 10, 1979; Cc
ments of Iowa Real Estate Commission, Aug. 31, 1979; Comments
of Texas Real Estate Commission, July 31, 1979.

107

Comments of Iowa Real Estate Commission, Aug. 31, 1979; Com-
ments of New Mexico Real Estate Commission, Oct. 10, 1979.
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innovators about harassment from other brokers.l1l08

) Two commenters stated that brokerage firms which had attempted
innovative practices in their states had failed because of a lack
of public acceptance of their services. One of them, the Alaska
Real Estate Board, added that no brokers are providing full serv-
ices "for a drastically altered commission rate from what seems to

be the normal range of prices for such services in the area."l

The Colorado agency observed that a broker has no obligation
to sell another's listings, and that there "is no doubt that many
brokers will hesitate to cooperate and extend selling efforts when
the fee Eaid for cooperation is too small to warrant the
effort."111

Washington's agency commented that multiple listing services
place floors under commission rates, and thus penalize member
brokers who attempt to offer price competition. Legislation has
been proposed in that state to prohibit MLS's from interfering with
free price competition among brokers.ll

{(5) Role of the Broker

The state agencies were evenly divided over the question of
whether there are problems associated with the broker's role in the
real estate transaction. Of the eleven commenters who addressed
this issue, five stated that problems do result either from con-
flicting interests being represented by one agent,ll3 or from
consumer confusion over whose interests the broker.represents.ll4
For example, the Alaska Real Estate Board commented:

There is a very real problem with the licensee represent-
ing both the buyer and the seller. Even...[the state law

108 comments of Colorado Real Estate Commission, Aug. 3, 1979; Com-
ments of Minnesota Commissioner of Securities, Sept. 7, 1979.

109 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments
of New Mexico Real Estate Commissioner, Oct. 10, 1979.

;110 Comments of Alaska Real Estate Board, Aug. 8, 1979.
111 Comments of Colorado Real Estate Commission, Aug. 3, 1979.

112 comments of Washington Department of Licensing, Sept. 7, 1979.

113 Comments of Alaska Real Estate Board, Aug. 8, 1979; Comments
of Colorado Real Estate Commission, Aug. 3, 1979; Comments of
Oklahoma Real Estate Commission, Aug. 30, 1979.

114

Comments of Georgia Real Estate Commission, July 10, 1979; Com-
ments of Iowa Real Estate Commission, Aug. 31, 1979.
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prohibiting dual representation] does not come close to
eliminating the problem. There is currently a need for an
effective means whereby the buyer and seller can both ob-
tain adequate representation from licensees without in-

creasing the cost of the transaction to the parties.llf’.

The Colorado agency said it is attempting to change "this non-
apparent conflict of interest" by approving a form of emgloyment
agreement which brokers could use to represent buyers. The
Georgia Board said that it had attempted to remedy consumers' misun
derstandings concerning the broker's role by disseminating informa-
tion about subagency responsibilities.

In contrast, five of the agencies stated that the role of the
broker is not a source of problems. Three of those commenters said
that this is so because buyers have access to other avenues of pro-
tection aside from brokers.l1l8 As the New Mexico agency commented,
"[{bluyers are well protected by the infinite number of rules and
regulations of each local board, and by the Realtors' code of )
ethics." :

Of the two remaining agencies which saw no difficulties in
this area, one explained that "it is usually in the best interests
of the buyer, seller, and broker to treat all parties falrly n120
The other agency's view was that "{tlhere are no conflicts 1in
duties and interests except those which individuals themselves
create.

Finally, the Arkansas agency commented that the major problem
regardigg this issue is a lack of broker supervision over sales
agents. .

(6) Other Comments and Recommendations

115 Comments of Alaska Real Estate Board, Aug. 8, 1979.

116  comments of Colorado Real Estate Commission, Aug. 3, 1979.

117 Comments of Georgia Real Estate Commission, July 10, 1979.

118 Comments of Illinois Commissioner of Real Estate, Aug. 14,
1979; Comments of New Mexico Real Estate Commission, Oct. -10,

1973; Comments of Tennessee Real Estate Commission, Aug. 13,
1979.

119 Comments of New Mexico Real Estate Commission, Oct. 10, 1979.

120 Comments of Maine Real Estate Commission, July 26, 1979.

121 Comments of Texas Real Estate Commission, July 31, 1979.

122 Comments of Arkansas Real Estate Commission, BAug. 21, 1979.II
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The most prevalent general comment was that the real estate in-
dustry %g best requlated at the state, rather than Federal,

levelll One agency which stated that view added that regulations
to protect consumers in real estate transactions should be made

uniform throughout the nation.124 Another agency recommended that
national conferences of state boards be established to develop
model regulations.

Other frequent comments were that_the real estate industry is
currently meeting the public's needs, 128 and that the major prob-
lems affecting the industry are uncontrollable factors such as in-
flation, housing shortages, and high mortgage interest rates.

Two agencies raised issues concerning brokerage commissions.
The Alaska Board stated that although "[m]ost members of the public
and most licensees know...the unmentionable going commission rate
in the area,"™ this price structure uniformity appears primarily to
be a result of market pressure.128 That is, brokers cannot charge
more than their competitors; if they charge less, they face eco-
nomic failure.l29 The Board added that where legal action has re-
stricted the flow of information concerning commission rates, in-
creases in the rate structure have resulted. As an example of this
perceived phenomenon, the Board said that Anchorage's commission
rates of 4% to 6% are lower than prevailing rates in the rest of
the nation, due to less government intervention in that juris=-

123 comments of Iowa Real Estate Commission, Aug. 31, 1979; Com-
ments of Maine Real Estate Commission, July 26, 1979; Comments
of Michigan Department of Licensing and Regulation, Aug. 17,
1979; Comments of Nevada Real Estate Division, Aug. 14, 1979;
Comments of South Dakota Real Estate Commission, Aug. 7, 1979;
Comments of Wisconsin Real Estate Examining Board, Aug. 13,
1979.

Comments of Michigan Department of Licensing and Regulation,
Aug. 13, 1979.

' Comments of Wisconsin Department of Regulation and Licensing,
Aug. 20, 1979. - ~

Comments of Alabama Real Estate Commission, Sept. 11, 1979;
Comments of South Dakota Real Estate Commission, Aug. 7, 1979.

Comments of Illinois Commissioner of Real Estate, : )
Aug. 14, 1979; Comments of Tennessee Real Estate Comm1531on,
Aug. 13, 1979; Comments of Texas Real Estate Commission, July
31, 1979.

Comments of Alaska Real Estate Board, Aug. 1979.

1d.
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diction.130

California's agency mentioned its support of a state legis-
lature bill to require a disclosure in listing contracts that
commission rates are negotiable. The agency said it supportsgmee
bill because "[w]e believe the almost universal use of a six ‘
cent commission figure indicates that few consumers are aware of
the negotiability of real estate commissions."131 The agency als
commented that the amount of commissions has increased at the san
rate as home prices, but without evidence that the amount of effc
expended in selling homes has increased.

Two agencies mentioned their concern that advertising a home
as "For Sale By Owner," for example on "for sale™ signs at the hc
or in newspapers, may be misleading if, in fact, 3 licensed broke
is assisting the seller in the sale of the home.l33 rThe recent
trend of large brokerage firms entering the industry was also men
tioned as a concern by two commenters, because of the potential
impact on small businesses.

Finally, four of the agencies stated their willingness to co
erate with the Federal Trade Commission in our investigation,
and three commented that the staff's five issue areas were well
chosen.

€. Comments of Attorneys General and District Attorneys

Fourteen attorneys general and five district attorneys

130 14,

131 Comments of California Department of Real Estate,

July 12, 1979.
132 14.

133 Comments of Tennessee Real Estate Commission, Aug. 13, 1979;
Comments of Texas Real Estate Commission, July 31, 1979.

134 Comments of Illinois Commissioner of Real Estate, Aug. 14,
1979; Comments of Tennessee Real Estate Commission, Aug. 13,
1979. :

135 Comments of Arkansas Real Estate Commission, Aug. 21, 1979;

Comments of Mississippi Real Estate Commission, July 30, 197
Comments of Oklahoma Real Estate Commission, Aug. 30, 1979;

Comments of South Carolina Real Estate Commission, July 16,
1979.

136 Comments of Indiana Real Estate Commission, Aug. 6, 1979; Co
ments of Maryland Real Estate Commission, Aug. 3, 1979; Com-
ments of Virginia Real Estate Commission, Sept. 19, 1979..
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submitted comments.

(1) Nature and Role of State Law and State Agencies

Three of the public attorneys observed that the real estate

'I regulatogy agencies in their states have no clear mandate, as one
: stated, "to f%?k out and punish those who fix prices or harass
innovators.” Two attorneys general explained that they work

with the state_regulatory agency to resolve complaints regarding
the industry.l138

Other commenters addressed the issues of licensing standards

and state agency composition. The District Attorney of Pima
County, Arizona said that although that office generally favors
deregulation of licensed occupations, the Tucson real estate indus-
try "desperately needs increased regulation to eliminate incompe-
tence and a lack of financial equity."139

The commenter from the San Diego District Attorney's office

disagreed, contending that "state deregulation of entry would ap-

pear to open the trade in a way that would restore competition,
without measurably affecting quality of performance.” 0 He stated
that real estate licensing constitutes a barrier to entry which is
primarily supported by the igdustry, and is of no significant bene-
fit in protecting consumers. 41 '

The attorneys general of Iowa and New Jersey cited a

constant, and perhaps unsolvable problem of having the
requlators come from the ranks of the regulated industry,
carrying with them their preconceived biases toward the
industry's common gractices, many of which may be
anticompetitive.l4 :

137

138

139
140

141
142

Comments of Delaware Attorney General, Aug. 13, 1979; Comments
of New Hampshire Attorney General's Office, July 31, 1979; Com-
ments of Jefferson Parish (Louisiana) District Attorney's Of-
fice, .Aug. 10, 1979. ' '

Comments of Idaho Attorney General's Office, Aug. 14, 1979;
Comments of Massachusetts Attorney General's Office, Aug. 15,
1979.

Comments of Pima County (Arizona) Attorney's Office, July 23,
1979.

Comments of San Diego District Attorney's office, July 10,
1979. ‘ :

14.

Comments of Iowa Attorney General's Office, July 25, 1979; Com-
ments of New Jersey Attorney General's Office, July 24, 1979.
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New Jersey's Attorney General proposed a new role for the
state requlatory agencies as data banks, which would aid small
brokerage firms by disseminating statistics_for use in areas such
as cost accounting and break-even analysis. : '

(2) Nature and Role of Private Trade Associations .

Six of the seven commenters who addressed this issue took the
position that such associations engage in anticompetitive
practices.144 Such practices cited by the gublic attorneys includ
price fixing,145 membership restrictions,14® excessive dues,147
group boycottsl4® and other barriers to innovators,l49 and "extra-
political, self-serving, self-regulation."15 One of those
commenters also remarked that" association membership is voluntary,
and that the Realtor boards serve the public advantageously throug
educational activities, codes of ethics, and lobbying and other

143 Comments of New Jersey Attorney General's Qffice, July 24,
1979.

144  comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Massachusetts Attorney General's Office, Aug.- 15
1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of Jefferson Parish (Louisiana) Dis-
trict Attorney's Office, Aug. 10, 1979; Comments of San Di
District Attorney's Office, July 10, 1979. ’

145 Comments of Arizona Attorney General's Office, Aug. 6, 1979;

Comments of New Jersey Attorney General's Office, July 24,

1979; Comments of Washington Attorney General's Office, Nov.

1, 1979; Comments of Jefferson Parish (Louisiana) District

Attorney's Office, Aug. 10, 1979.

146  Comments of Arizona Attorney General's Office, Aug. 6, 1979;

Comments of Washington Attorney General's Office, Nov. 1,

1979.

147" comments of Arizona Attorney General's Office, Aug. 6, 1979;

Comments of San Diego District Attorney's Office, July

10, 1979. .

148  comments of Washington Attorney General's Office,

Nov. 1, 1979.

149 comments of Arizona Attorney General's Office, Aug. 6, 13979;
Comments of Massachusetts. Attorney General's Office, Aug. 15,
1979,

159 Comments of Massachusetts Attorney General's Office, Aug. 15

1979. .
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political activity.1l51

The comment of the seventh agency--the Pima Count Arizona
District Attorney's office--was tgat the associaf%gns géve provided
neither hindrance nor assistance to that office.

(3) Structure and Operations of Multiple Listing Services

A conclusion by Washington's attorneX general was echoed in
seven of the nine comments on this issue:

The MLS provides a convenient forum for industry members
to exchange information...this of course has serious
anticompetitive implications.

Several specific anticompetitive factors associated with MLS's
were mentioned by various commenters:

(1) requirements that the commission ratel®3 and split156 be
‘listed on MLS forms;

(2) restrictions on access to MLS's;157

151 14.

152 comments of Pima County (Arizona) Attorney's Office, July 23,
1979.

153 Comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Iowa Attorney General's Office, July 25, 1979; Com-
ments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of Los Angeles District Attorney's Of-
fice, Aug. 21, 1979; Comments of San Diego District Attorney's
Office, July 10, 1979.

Comments of Washington Attorney General's Office,
Nov. 1, 19789.

Comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Los Angeles District Attorney's Office, Aug. 21,
1979.

Comments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of Washington Attorney General's Offlce, Nov.
1, 1979; Comments of San Diego District Attorney's Office,
July 10, 1979.

Comments of Arizona Attorney General' 's Office, Aug. 6, 1979;
Comments of Iowa Attorney General's Office, July 25, 1979; Com-

ments of Massachusetts Attorney General's Office, Aug. 15,
(Footnote Continued)
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keeping commission rates high;160

(3) unreasonable dues structures;158
(4) exclusive listing requirements;159

(5) shared commissions--the essence of the MLS--as a fact.

(6) use of the MLS as an enforcement mechanism to ntain

mai
uniform commission rates,16l and to harass discounters;162 and

the

MLS

(7) exclusive territorial MLS assignments in accordance with

NAR's model by-laws.l163

Several of the public attorneXS specifically charged that th:
is a vehicle for price fixing.l®% For example, the commenter

157

158

159

160

161

162

163
164

(Footno:e Continued)

1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of Los Angeles District Attorney's Of
fice, Aug. 21, 1979; Comments of San Diego District Attorney
Office, July 10, 197S.

Comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of San Diego District Attorney's Office, July
10, 1979. :

Comments of San Diego District Attorney's Office, July ’
10, 1979. |

Egmments of New Jersey Attorney General's Office, July 24,
79.

Comménts of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Massachusetts Attorney General's Office, Aug. 1
1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of Los Angeles District Attorney's Of
fice, Aug. 21, 1979; Comments of San Diego District Attorney
Office, July 10, 1979.

Comments of Los Angeles District Attorney's Office, Aug. 21
1979; Comments of San Diego District Attorney's Office, July
10, 1979.

Comments of Arizona Attorney General's Office, Aug. 6, 1979.

Comments of Massachusetts Attorney General's Office, Aug. 1
1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of San Diego District Attorney's Qf-

fice, July 10, 1979. .

25




from the San Diego District Attorney's office stated:

To look at a phone-book-sized publication that is the
critical working document of this trade, and to review

, page after page after page of houses and properties—--some
overpriced, some underpriced, some costly to sell, others
instant sales, some cheap and some very expensive, and
See on every one '6% split 50-50' as the commission, is
the most telling and stark evidence imaginable of the ex-

istence of the price fix and of the multiple listing serv-

ice as its facilitator.l

The commenter from the New Jersey attorney general's office
cited data which showed that MLS's operated by Boards of Realtors
were the subject of proportionally more consumer complaints in that
state than were independent MLS's. "Thus," he concluded, "it would
appear that conditioning MLS access on becoming a Realtor is inef-
fective, at best, in improving ethical practice and competence."166

Four of the commenters recommended that the public be given ac-
cess to MLS's as a means of ameliorating some of the anti-
competitive effects cited above.167

In summary, the New Jersey attorney general's office offered
this recommendation: .

The overriding objective of the antitrust law's con-
frontation with Realtors on this issue should be to
change a private trademark group from a virtual arbiter
p of the features of the delivery and access system for
. buying and selling homes into simply advocates whose
point of view must compete with others ‘in the economic
marketplace.168

(4) Problems Facing Industry Innovators

All of those addressing this issue agreed with the.stagement
of one attorney general that "the real estate industry is h;ghly re-

165 Ccomments of San Diego District Attorney's Office, July 10,

166 Comments of New Jersey Attorney General's Office, July 24,

1979.
167 comments of Arizona Attorney General's Office, Aug 6, 1979;
Comments of Massachusetts Attorney General's Offlce! Aug. 15,
1979; Comments of New Jersey Attorney General's Office, July

24, 1979; Comments of San Diego District Attorney's Cffice,
July 10, 1979.

168 Comments of New Jersey Attorney General's Office, July 24,

1979.
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sistant to innovations that have the effect of introducing price
competition."169 The commenters cited seven principal means
through which such innovations are discouraged:

(1) use of discriminatory commission splits;170

(2% refusal of brokers to show innovators' properties, to Co
broke;1 1

(3) denial of access by innovators to MLS's;172

(4) use of Realtor Boards to discigline member innovators,
through means such as codes of ethics;173

(5) use of multig%i listings to monitor commission rates anc

detect price-cutters;

(6) organized group boycotts of innovators;l75 and

169  comments of Washington Attorney General's Office, Nov. 1,
1979; Comments of Arizona Attorney General's Office, Aug. 6
1979; Comments of Massachusetts Attorney General's Office,
Aug. 15, 1979; Comments of New Jersey Attorney General's Of
fice, July 24, 1979; Comments of Jefferson Parish (LOUiiQ

District Attorney's Office, Aug. 10, 1979; Comments of
Angeles District Attorney's Office, Aug. 21, 1979; Comments
San Diego District Attorney's Office, July 10, 1979. :

170  comments of New Jersey Attorney General's Office, July 24,
1979.

171 cComments of Arizona Attorney General's Office, BAug. 6, 1979
Comments of Washington Attorney General's Office, Nov. 1,
1979; Comments of Los Angeles District Attorney's Office, 2
21, 1979.

172 comments of Washington Attorney General's Office, Nov. l,
1979. ’

173  Comments of Massachusetts Attorney General's Office, Aug. ]
1979. ' '

174  comments of Los Angeles District Attorney's Office, Aug.

1979; Comments of San Diego District Attorney's Office,
July 10, 1979. '

175  Ccomments of Arizona Attorney General's Office, Aug. 6, 197
Comments of Washington Attorney General's Office,

Nov.\1, 1979%. .
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(7) harassment of innovatorf7%76 through threats, phone calls,

removal of lock boxes and signs.

Several of the>ggglic attorneys provided specific examples of

. the above practices.

(5) Role of the Broker

Seven public attorneys commented on this issue. Two of them

said that many home buyers are not aware that brokers represent
only sellers in a real estate transaction.

One of those commenters recommended that brokers be required

to disclose to the buyer their duties to the seller.180 rThe other
suggested that a better solution to this froblem would be represen-
tation of buyers by independent agents.18

The view of Missouri's attorney general was that although

brokers and consumers are at times confused by agency law, remedial
action should be the province of the courts or state
legislatures.

The New Hampshire attorney general stated that case law has

already established that agents must disclose their status as agent

‘l’ 176

177

178

.-179

180
181

182

Comments of Los Angéles District Attorney's Office, Aug. 21,
1979. : ;

Comments of San Diego District Attorney's Office, July 10,
1979. ’

Comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of New Jersey Attorney General's Office, July
24, 1979; Comments of Washington Attorney General's Office,
Nov. 1, 1979; Comments of Los Angeles District Attorney's Of-
fice, Aug. 21, 1979; Comments of San Diego District Attorney's
Office, July 10, 1979.

Comments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of San Diego District Attorney's Office,
July 10, 1979. '

Comments of Massachusetts Attorney General's Office, Aug. 15,
1978. '

Comments of San Diego District Attorney's Office, July -.
10, 1979. .

Comments of Missouri Attorney General's Office, Aug. 15, 1979.
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for one party to a real estate transaction.183

Others challenged the conventional notions of agency law. Net
Jersey's attorney general said that "[i]t is time to lay the myt
of the broker's principal-agency relationship with the seller ‘
to rest."184 rThe district attorney of Jefferson Parish, Louisi
commented that "[o]lne of the most disturbing aspects of the
broker's role is dual representation of the buyer and the
seller."l

The Washington attorney general's concern was that "[i]ln many
real estate transactions, it appears that the only party with effe
tive and responsible representation is the real estate broker
himself."186

(6) General Comments and Recommendations

Sevgral of the Eublic attorneys described antitrust investi-
gationsl 7 and suitsi88 they had initiated concerning MLS's and
Boards of Realtors.

Others commented generally that competition is lacking in the
real estate industry.1 3 The Kentucky attorney general said that

183 Comments of New Hampshire Attorney General's Office, July 31,

1979.

184 Cox;zments of New Jersey Attorney General's Office, July 24,‘
1979. -

185 Comments of Jefferson Parish (Louisiana) District Attorney's
Office, Aug. 10, 1979.

186

ggggents of Washington Attorney General's Office, Nov. 1,

187 Comments of Iowa Attorney General's Office, July 25, 1979; Co
ments of New Jersey Attorney General's Office, July 24, 1979;
Comgents of West Virginia Attorney General's Office, July 16,
1978. :

188 comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Illinois Attorney General's Office, July 25, 1979
Comments of Iowa Attorney General's Office, July 25, 1979; Co
ments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of Washington Attorney General's Office, Nov.
1, 1979; Comments of Los Angeles District Attorney's Office,
Aug. 21, 1979; Comments of San Diego District Attorney's
Office, July 10, 1979. o

189  comments of Dallas District Attorney's Office, Aug. 1, 1979;

Comments of Jefferson Parish (Louisiana) District Attorney's

Office, Aug. 10, 1979. ‘
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the»igdustry appears to be "highly competitive in areas unrelated
to price or the offering of alternative services."

The New Jersey attorney general's office mentioned a predic-
tion by industry experts that fewer than ten large firms will con-
trol 70% to 80% of home sales within five years. This predicted
dominance by franchisors and corporate firms will aggravate the
industry's lack of price competition, according to the commen-
ter.

The public attorneys differed on the issue of whether the Fed-
eral government should be involved in this area. Kentucky's attor-
ney general said that consumer complaints in that state in 1978
constituted less than one percent of the total complaints. Thus,
"Federal legislation in the real estate industrX is unnecessary and
unwarranted based upon our state's experience.” 92 The commenter
also stated that existing state legislation, as well as cooperation
between the Real Estate Commission and state NAR chapter to resolve
complaints, ensure responsive and responsible conduct in the real
estate industry.

The Pima County, Arizona attorney said that most consumer com=
plaints in his jurisdiction relate to smaller firms and those which
handle subdivision lots in remote areas, and stem primarily from
brokers' incompetence and lack of financial equity. The commenter
said he failed to see a need for FTC involvement in his local real
estate market, because conditions there differ significantly from
those in other parts of that state and the nation.

Missouri's attorney general stated:

[W]e strongly urge the FTC to refrain from the promulga-
tion of unnecessary trade rule regulations regarding this
already highly regulated industry. Any federal preemp-
tion of current state law may only serve to impede en-
forcement efforts.

The Delaware attorney general's office commented that al-

190 comments of Kentucky Attorney General, July 27, 1979.

191 comments of New Jersey Attorney General's Office, July 24,

1979.

192 comments of Kentucky Attorney General, July 27, 1979.

194 Comments of Pima County (Arizona) District Attorney's Office,

July 23, 19789.

195 comments of Missouri Attorney General's Office, Aug. 15, 1979.
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though it had little evidence of problems with the com-
petitive process, the rapidly rising cost of residential
real estate has had an enormous impact on the state's
consumers. Thus, the commenter added, "[alny problems
which may exist in the competitive process would be of
grave concern, and you can be sure of the support of
this office should you need it."196 '

North Carolina's attorney general said that although that
state had opposed FTC preemption of state law in other areas,

because the residential real estate industry has been a
steady source of complaints and inquiries concerning
anti-competitive and unfair practices, we feel an investi-
gation report and possibly legislative proposals on the
brokerage business are appropriate.i9

The commenter added that the staff's five issue areas indicate
an awareness of the structural problems in the real estate
industry. : : :

ThéfWest Virginia attorney general's comment was as follows:

We welcome the investigation. It is important to examine

both structural problems that limit competition and

behavioral activities by participants in the real estate
.~ industry. ' '

195 Comments of Delaware Attorney General, Aug.‘13, 1979.
197 §§$gents of North Carolina Attorney General's Office, July 30,
198 14.

199 ggggents of West Virginia Attorney General's Office, July 16,
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Other commenters indicated their support for Federal involve-
ment by offering numerous specific recommendations for making

the real estate industry more competitive. 200 Three of those
commenters specified trade regulation rulemaklng as the best

‘thod for accomplishing such changes.

d. Comm;hts of Consumer Agencies

Comments were received from six state and local consumer
agencies.

(1) Nature and Rule of State Law and State Agencies

 The Massachusetts Executive Office of Consumer Affairs stated
that although the purpose of licensure is to protect the public,
"the Boards of Registration tend to gromulgate regulations which,
conversely, benefit the profession.” The agency added that this
situation results in a lessening of competition, a raising of fees,
and discouragement of innovation.

Puerto Rico's agency recommended that the effects of licensing
on the avallablllty and quality of real estate brokerage services
be analyzed.

(2) Nature and Role of Private Trade Associations

The Massachusetts agency, the only commenter on this issue,
~said that although it had conducted no in-depth studies of Realtor
Boards, their regulations and Code of Ethics appear to have a
‘neficial effect on consumers.203

200 comments of Arizona Attorney General's Office, Aug. 6, 1979;

. ~ Comments of Massachusetts Attorney General's Office, Aug. 15,
1979; Comments of New Jersey Attorney General's Office, July

24, 1979; Comments of Los Angeles District Attorney's Office,
Aug. 21, 1979; Comments of San Diego District Attorney s Of~-

fice, July 10, 1979.

Comments of Arizona Attorney General's Office, Aug. 6, 1979;
Comments of Los Angeles District Attorney's Offlce, Aug. 21,
1979; Comments of San Diego District Attorney's Office, July
10, 1979.

Comments of Massachusetts Executive Offlce of Consumer Af-
fairs, Aug. 9, 1979.

1d.

Comments of Puerto Rico Departamento de Asuntos del
Consumidor, Sept. 28, 1979.

Comments of Massachusetts Executive Office of Cénsumer~Af—
fairs, Aug. 97 1979.
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(3) Structure and Operations of Multiple Listing Services

Massachusetts' agency, .again the only commenter, said that it
had no knowledge of any complaints about MLS'S(5 and that they seem
to perform a valuable service for the public.

(4) Problems Facing Industry Innovators .

The Massachusetts agency stated that reduced commission
brokerage firms are having only limited success in that state, be-
cause the public appears to prefer full-service brokers.

(5) Role of the Broker

The Michigan Consumers Council commented that the broker's
obligation is to the seller, and the relationship between the sales
price of property and the broker's commission make it difficult for
the broker to adequately represent the buyer.208 Complaints
received by the Council show that brokers have withheld or refused
to submit low offers on houses, have misrepresented the price of
proper%égs, and have failed to refund prospective buyers' earnest
money.

The Charleston, West Virginia Consumer Protection Department
said it had encountered consumer confusion as to whether the
broker's first obligation is to the buyer or the seller. The
agency concluded that "{t]lhere is a need for a better job descrip-
tion, including areas of responsibility."210

Louisiana's Office of Consumer Protection said that its state
Real Estate Commission claims that the broker's only responsibility
is to bring the seller and the buyer together. However, the con-
sumer agency believes that brokers should have a greater responsi-
bility, since consumers depend on them to act in consumers'
interests.

206 14,
207 14.
208

Comments of State of Michigan Consumers Council, Aug. 6, 1979.
209 14,

210 ggggents of Charleston Consumer Protection Department, Aug. 2,

211 gg?gents of Louisiana Office of Consumer Protection, July 18,
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(6) General Comments and Recommendations

Several of the consumer agencies mentioned complaints thsg have
received from the public concerning the real estate industry.

The Louisiana agency said that most of the complaints it
‘receives relate to home warranty and defects problems, and to fail-
ure to6 return prosgectlve buyers deposit money when the sale is
not consummated.

The Charleston, West Virginia agency commented that although
residential real gstate complaints are few in number, the monies in-
volved are great.

The Michigan Consumers Council said that its consumer com-
plaints indicate a need for reform of the industry's competitive
structure. The agency stated its concern about "the near universal
use of a single commission rate (7 percent) by real estate sellers
and the absence of price (commission rate) advertising.“215 The
Council concluded:

We would support a staff recommendation that the Commis-
sion propose a trade regulation rule concerning the resi-

dential real estate industry should the staff investiga-
tion disclose any significant competitive or consumer
problems.z16

The Massachusetts agency said that it welcomes the_
Commission's investigation of the real estate industry;217

One agency, the Consumer Affairs Division of Pasco County,
Florida (July 30, 1979), wrote that it had received no com-
plaints from Pasco County consumers concerning real estate
brokerage practices, and therefore could offer no comments.

ggmments of Louisiana Office of Consumer Protection, July 18,
79

gggments of Charleston Consumer Protectlon Department, Aug. 2,
9.

Comments of State of Michigan Consumers Council, Aug. 6, 1979.
Id.

Comments of Massachusetts Executive Office of Consumer Af-
fairs, Aug. 9, 1979.
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TO STATE AND LOCAL GOVERNMENTS

NOTICE OF INTENT TO MAKE RECOMMENDATIONS
AND INVITATION TO COMMENT

The Los Angeles and Seattle Regional Offices of the Federal
Trade Commission are conducting a nationwide investigation of
the residential real estate brokerage industry. ‘Jointly sponsored
by the FTC's Bureaus of Competition and Consumer Protection,
the investigation is intended to ascertain how the competitive

process is working and how the consumer is being served in the
residential brokerage transaction.

The project staff will make recommendations to the Commission
at the conclusion of the investigation. These recommendations
could include: (1) a trade regulation rule or rules; (2) formal
complaints against individuals or groups believed to be violating
statutes the FTC enforces; (3) legislative proposals to Congress oOr
the state legislatures; (4) a public report setting forth the
findings of the staff, and/or other efforts aimed at educating the
public; and (5) no FTC action.

, Before making any recommendations--in fact, while the
investigation is still in a middle phase--the staff wishes to
solicit your views and suggestions concerning this industry. tate
officials have now and will continue to have a predominant role in
the regulation of the real estate brokerage industry. We wish to
benefit from this body of experience, both to increase our knowledge
of the industry, and to help structure the inquiry so that it
addresses issues of importance to the states.

K Several concerns prompted this FTC inquiry. Articles and
studies in legal and economic publications have suggested that
problems may exist in the competitive process of the industry.
Economists and other observers have questioned, in particular,
whether the seemingly high degree of price and service uniformity
is the product of problems with the competitive process.

, Further, the FTC has received complaints from many sources
within the industry. Brokers and sales agents throughout the
country have contended that their competitive efforts have been
frustrated in ways they consider unfair.




In addition, complaints and other input from individuals and
consumerl groups have called attention to alleged consumer
difficulties in the market for brokerage services.

The FTC takes no position as yet on the validity of these
criticisms. However, our statutory mandate is to inguire into such
competition and consumer concerns.

The staff has identified five issue areas for particular emph

(1) the nature and role of state law and state agencies--any
study of the real estate industry must include an understanding of
the state regulatory process, and of the role of state departments
of real estate;

(2) the nature and role of private trade associations—-the
staff seeks an understanding of the policies and practices of the
brokers' trade associations, and the impact of those policies on
competitors and consumers;

(3) the structure and operations of multiple listing
services--nearly all observers agree upon the importance of

multiple listing systems in most residential real estate markets;

the staff is studying how such services are organized and operated;

(4) problems facing industry innovators--brokers who describe
their prices Or services as "alternative®™ Rave complained of
harassment and boycotting by others in the industry; the staff is
looking into barriers--both structural and behavioral--to

innovation; and

(5) the role of the broker in the residential real estate
transaction--some brokers and consumers have contended that problem:

of conflicting duties and interests make adequate representation of
buyers and sellers difficult; the sStaff is interested in these
issues of agency law and practice, as well as the efforts within
the industry to increase the overall level of broker professionaliss

The staff intends to focus on structural issues, rather than
on anecdotes concerning individual behavior. This is not to say
the staff will ignore individual practices. However, our priority
is to achieve an understanding of how the industry functions, and
to identify ways, if any, in which the system as a whole can work
better for both competitors and consumers.

The staff is committed to a thorough understanding of the

- brokerage industry before we tender any recommendations. To aid

us in this effort, we encourage you to provide us:
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(1) comments reflecting your views on the concerns we have
described and the issues we have identified above;

(2) suggestions of other issues you feel merit inclusion in
the study:; _

(3) ideas or proposals for change, if any such are warranted’

(4) information about any pending legal actions in your state
involving these issues; and

(5) a brief description of any studies, surveys or other
information which might be of interest to the staff (if convenient,
please forward copies of any such material, or indicate how we may
obtain copies).

These are a few of the many ways in which your office can
contribute to the staff's understanding. We also welcome any other
contributions to our learning process. .

We wish to give careful consideration to all suggestions from
state and local officials. Therefore, it is important that we
receive your written comments soon enough to incorporate then into
the remaining phases of our project. Input is welcome at any time,
but comments should reach us by July 15, 1979, in order to be fully
integrated into our study. Please address your response to:

Thomas A. Papagecrge, Attorney

Federal Trade Commission

Los Angeles. Regional Qffice

11000 Wilshire -Blvd., Suite 13209 .

Los Angeles, CA 90024

Please feel free to contact Mr. Papageorge or Mr. Paul R.
Roark by telephone, at (213) 824-7575, if you have questions or
thoughts regarding this notice or the project.

This investigation represents an opportunity for all levels
of government to work together to achieve a better understanding of
the real estate brokerage industry. We encourage you to take an
active part in this process, and we thank you in advance for your
contributions.




